STATE OF CALIFORNIA DEePARTMENT OF REAL ESTATE

ENFORCEMENT
BROKER SELF-EVALUATION

RE 540 (Rev. 1/04)

COMPLIANCE CHECKLIST

Thischecklist is designed to assist you in conducting a self-evaluation of your residential real estate business activities. The
checklist coversthe most common violations found during DRE broker office surveys. Copies of the cited code sections are
attached for your reference. Y ou should refer to your Real Estate Law book for the complete set of laws and regulations
administered by the Department of Real Estate which affect your licensed real estate operation.

Before you begin answering the questions on this checklist, you should review the Department’s Licensing records. The
following informationisavailableon DRE’ sWeb sitewww.dr e.ca.gov or may berequested from any District Office: current
main address, branch office locations, authorized fictitious business names, corporate affiliations, and list of salespersons
sponsored under your broker’s license.

Licensing Compliance

1. Doyouhaveabranch officelicensefor eachlocationfrom which you conduct business?(B& P
0 1G22 PSSR O Yes O No
You may only operate your business from the main office address printed on your license
certificate unless you have a branch office license for other locations.

2. Areyou operating with an unlawful fictitious business name? (Reg. 2731) ......ccccoeeveernnene. O Yes O No
You may only use a fictitious business nameif it is approved by DRE. Thefictitious business
name must appear on the face of a licensein your possession asissued by the Department.

3. Areyou employing salespersons without DRE notification? (Reg. 2752) .......cccccvvvveecennene O Yes O No
A broker has five days to notify DRE whenever a salesperson is hired or terminated.

4. Areyou employing expired/unlicensed salespersons? (B&P 10137) .......ccccoveveieninenennennne O Yes O No
A broker may not pay an expired licensee or an unlicensed person for an act requiring a
license. (B& P 10131) You should keep current original licensesfor all salespersonslicensed
to you (B& P 10160) and consider setting up a systemto monitor expiration dates.

5. Areyou employing salespersons without contracts? (Reg. 2726) ........c.cceocvvvreeieinveecennnne O Yes O No
Written employment agreementsarerequired for each salesperson or broker working for you
as sales agents. Both you and the sales agent should sign, date and retain a copy of this
agreement for three years from the date employment is ter minated

Trust Account Compliance

1. Isarecord maintained of funds not placed in trust account? (Reg. 2831) ......cccccceevvveeennene. O Yes O No
Uncashed checks made out to escrow companies, appraisers, sellers, etc. areconsidered trust
fundsand you must keep records of all trust funds not placedin your trust account as specified
in the Regulations.

2. Isarecord maintained of funds deposited in trust account? (Reg. 2831) .......ccccveeevveenennene. O Yes O No
A general trust fund control record must be maintained of all trust funds placed in your trust
account. These records must contain the information specified in this Regulation.

3. Areseparate records maintained? (Reg. 2831.1) ......ccccevevieieeieie et O Yes O No
In addition to the general trust fund control records required by Regulation 2831, you must
keep separate trust account records for each beneficiary or transaction. By adding the total
of all these separate records, your total should equal the balance of your general trust fund
control record. A separate record should be maintained for any broker funds (not to exceed
$200) required to service the account.




You cannot claim, demand or receive a commission if your exclusive listing does not contain
a definite termination date.

RE 540 Page 2 of 10

4. Aretrust funds being held too 1ong? (Reg. 2832) .......cccevviieeeeiiiiieee e O Yes O No
Regulations normally requirethat you place funds accepted on behalf of another personinto
the hands of that person, into a neutral escrow depository or into your trust account no later
than three business days following the receipt of the funds.

5. Arethere unexplained overagesin the trust account? (Reg. 2831.1) .......ccccvevevvvveveenvennenn, O Yes O No
You must keep a separate record of these trust account overages and the funds must remain
in a trust account and be reconciled on a monthly basis.

6. Isthetrust account adesignated trust account in your name as trustee? (Reg. 2832)............ O Yes O No
A trust account may be in the name of your fictitious business name astrusteeif you are the
holder of a license bearing the fictitious name.

7. Isthetrust account interest bearing? (B&P 10145) .......cceeveiiieeieiececeese e O Yes O No
You may not keep interest earned on trust funds and must have written authorization fromthe
owner of the trust fundsto set up an interest bearing trust account. There must be a separate
interest bearing account set up for each beneficiary.

8. Unlawful signatory to trust account? (Reg. 2834) ........ccceeeeieiieeeiese e O Yes O No
Inorder for someoneto sign on your trust account, they must be a sal esper son licensed to you,
a broker working under contract with you or an unlicensed person who is bonded to the
maximum amount of trust funds he/she has access to.

9. Doyouplacegeneral or payroll account fundsinanaccount withtrust funds? (B&P10176(e)) [ Yes O No
Thisis commingling and must be avoided.

10. Do you ever get NSF trust account ChECKS? ........cccviiiiiiicieie e O Yes O No
Thisisan obvious red flag that there is trouble with the trust account.

11. Do you perform monthly reconciliation of trust account records.? (Reg. 2831.2) ................ O Yes O No
Onceamonth, you must be surethat thetotal of all separatebeneficiary recordsbalanceswith
both your general trust account control records and with your trust account bank statement.

Supervision

1. Do you exercise reasonable supervision over the activities of your salespersons? (Reg. 2725) [0 Yes O No
Reasonable supervision includes the establishment of polices and proceduresto (1) review
and manage all transactions requiring a license, (2) documents which may have a material
effect on the parties, (3) filing and maintaining these documents, (4) handling of trust funds,
(5) advertising, (6) familiarizing salespersons with laws relating to prohibition of discrimi-
nation, and (7) regular reports of activities of salespersons.

2. Can you describe your system to monitor compliance with established policies and proce-
AUIES? (REJ. 2725) ..ot eee ettt s st s e se s e se et e s e se e s s e e st enessesesaeseseenennns O Yes O No
A broker may use the services of brokersand sal espersonsto assist in supervision, aslong as
the broker does not relinquish overall responsibility.

Required Disclosures

1. Doyou keep receiptsfor delivery of pest control documents? (Reg. 2905) .......cccccevveeenee. O Yes O No
Records should be kept as evidence that you delivered pest control inspection reports,
certifications, completion noticesor otherwiseinformedthebuyer of higher rightsunder Civil
Code Section 1099.

2. Are definite termination dates included in exclusive listings? (B&P 10176(f)) .......ccc......... O Yes O No
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3. Arenegotiability of commission disclosures provided? (B&P 10147.5) ......ccoevvvevveinenene. O Yes O No
Any agreement that establishes your right to compensation for licensed acts must contain a
notice that commission rates are negotiable and not established by law.

4. AreReal Estate Transfer Disclosure Statements provided? (B&P 10176.5) .......c.cccccvevne. O Yes O No
Willful or repeated failureto provide buyer swith a Real Estate Transfer Disclosure Satement
isaviolation of law.

Record Keeping

1. Doyoukeepall listings, deposit receipts, cancel ed checks, trust account records, employment
agreements, and other material documents obtained or executed in connection with your real
estate transactions fOr thrEE YEAIS? ........ci et O Yes O No
Theserecordsareto beretained for three years and made availabl e to the Commissioner for
inspection and copying upon request.
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SALES TRANSACTION WORKSHEET

Thisworksheet isfor your usein checkingindividual filesfor compliance with DRE laws and regulations. Y ou may duplicate
this form and use it on as many transaction files as you wish. We recommend that you review at least three transactions.

BUYER BUYER'S PHONE BUYER'S AGENT

SELLER SELLER’'S PHONE SELLER'S AGENT

PROPERTY ADDRESS

DATE OFFER MADE DATE OFFER ACCEPTED DATE OF COMMUNICATION OF ACCEPTANCE
DEPOSIT AMOUNT DEPOSIT FORM

$ O casH O PERSONAL CHECK O NoTE O cASHIER'S CHECK
WHO WAS DEPOSIT CHECK MADE PAYABLE TO? WAS PERMISSION GIVEN TO HOLD FUNDS? (REG. 2832)

BY WHAT DATE WAS MONEY TO BE DEPOSITED/ WHO HELD FUNDS? DID BROKER/MANAGER INITIAL AND DATE
FORWARDED? SALESPERSON'S DOCUMENTS? (REG. 2725)

Review of Trust Fund Records
1. Datetrust funds forwarded/depoSited: ..........coveeeieiiiecieereccere e

2. Where were trust funds forward/deposited?

3. Wasrecord made for funds not placed in trust account? (Reg. 2831(8)(6)) .....veoervereerverennns O Yes O No
OR
Was record made for funds placed in the trust account? (Reg. 2831) .......cccceevvevvvrereereenene O Yes O No
4. Was aseparate record made? (REQ. 2831.1) ...ccovcueveriveeeeereeerereieseseeseeesesssesessssesssssessssessnns O Yes O No
5. Weretrust fundsimproperly handled? (VarioUS REJS.) ....cceeeveiieeieeienii i O Yes O No
6. Ispest control documentation OK? (Reg. 2905) ........cceviviiierieseseeeesie e O Yes O No
7. Were Real Estate Transfer Disclosure Statements delivered? (810176.5 B& P; 81102 et seq.
L) ittt ettt ettt h ettt a ettt a ettt aeheae st et sean ettt ene et retens O Yes O No
When were they deliVEred?..........oovei e e
8. Does the agreement have a definite termination date? (810176(f) B&P) ........ccvevevrvrerrennnes O Yes OO No

9. Was negotiability of commission disclosed? (810147.5 B&P) ......ccocvueurirnireerieirerenecirieeene O Yes OO No
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BUSINESS AND PROFESSIONS CODE

Broker Defined

10131. A real estatebroker withinthemeaning of thispartisaperson
who, for a compensation or in expectation of a compensation,
regardless of the form or time of payment, does or negotiatesto do
one or more of the following acts for another or others:

(8) Sellsor offerstosell, buysor offersto buy, solicits prospective
sellers or purchasers of, solicits or obtains listings of, or
negotiates the purchase, sale or exchange of real property or a
business opportunity.

(b) Leasesor rentsor offersto lease or rent, or places for rent, or
solicits listings of places for rent, or solicits for prospective
tenants, or negotiatesthe sale, purchase or exchanges of |eases
on real property, or on abusiness opportunity, or collects rents
fromreal property, or improvementsthereon, or from business
opportunities.

(c) Assists or offers to assist in filing an application for the
purchase or lease of, or in locating or entering upon, lands
owned by the state or federal government.

(d) Solicitsborrowersor lendersfor or negotiatesloansor collects
paymentsor performsservicesfor borrowersor lendersor note
ownersin connectionwithloanssecured directly or collaterally
by liens on real property or on a business opportunity.

(e) Sellsor offersto sell, buys or offers to buy, or exchanges or
offersto exchange areal property sales contract, or a promis-
sory note secured directly or collateraly by a lien on real
property or on a business opportunity, and performs services
for the holders thereof.

Unlawful Employment or Payment of
Compensation - Penalty

10137. It isunlawful for any licensed real estate broker to employ
or compensate, directly or indirectly, any personfor performingany
of the actswithin the scope of thischapter whoisnot alicensed real
estate broker, or a real estate salesman licensed under the broker
empl oying or compensating him; provided, however, that alicensed
real estate broker may pay acommissiontoabroker of another State.

No real estate salesman shall be employed by or accept compensa-
tion from any person other than the broker under whom heisat the
time licensed.

It is unlawful for any licensed real estate salesman to pay any
compensation for performing any of the actswithin the scopeof this
chapter to any real estate licensee except through the broker under
whom heis at the time licensed.

For aviolation of any of the provisions of this section, the commis-
sioner may temporarily suspend or permanently revoke the license
of thereal estate licensee, in accordance with the provisions of this
part relating to hearings.

Handling of Trust Funds - Interest-Bearing
Accounts - Neutral Escrow Defined

10145.

@ O A real estate broker who acceptsfunds bel onging
to others in connection with a transaction subject to this
part shall deposit al those funds that are not immediately
placedinto aneutral escrow depository or into the handsof
thebroker’ sprincipal, into atrust fund account maintai ned
by the broker in a bank or recognized depository in this
state. All funds deposited by the broker in a trust fund
account shall be maintained there until disbursed by the
broker in accordance with instructions from the person
entitled to the funds.

(2) Notwithstanding the provisions of paragraph (1), a real
estate broker collecting payments or performing services
for investors or note owners in connection with loans
secured by afirst lien on real property may deposit funds
received in trust in an out-of-state depository institution
insured by the Federal Deposit Insurance Corporation, if
the investor or note owner is any one of the following:

(A) TheFedera National M ortgage Association, the Gov-
ernment National Mortgage Association, the Federal
HomeL oan M ortgage Corporation, the Federal Hous-
ing Administration, or the United States Department
of Veterans Affairs.

(B) A bank or subsidiary thereof, bank holding company
or subsidiary thereof, trust company, savings bank or
savings and loan association or subsidiary thereof,
savings bank or savings association holding company
or subsidiary thereof, credit union, industrial bank or
industrial loan company, or insurance company doing
business under the authority of, and in accordance
with, thelawsof thisstate, another state, or the United
States relating to banks, trust companies, savings
banks or savings associations, credit unions, indus-
trial banks or industrial |oan companies, or insurance
companies, as evidenced by alicense, certificate, or
charter issued by the United States or a state, district,
territory, or commonwealth of the United States.

(C) Trusteesof apension, profit-sharing, or welfarefund,
if thepension, profit-sharing, or welfarefund hasanet
worth of not less than fifteen million dollars

($15,000,000).

(D) A corporation with outstanding securities registered
under Section 12 of the Securities Exchange Act of
1934 or awholly owned subsidiary of that corpora-
tion.

(E) A syndication or other combination of any of the
entitiesspecifiedin subparagraph (A), (B), (C), or (D)
that is organized to purchase the promissory note.
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(b)

(©

(d)

(F) The Cdlifornia Housing Finance Agency or a local
housing finance agency organized under the Health
and Safety Code.

(G) A licensed residential mortgage lender or servicer
acting under the authority of that license.

(H) A licensed real estate broker selling all or part of the
loan, note, or contract to alender or purchaser speci-
fied in subparagraphs (A) to (G), inclusive.

(3) A real estate broker who depositsfunds held in trust in an
out-of -statedepository institutioninaccordancewith para-
graph (2) shall make available, in this state, the books,
records, and files pertaining to the trust accounts to the
commissioner or the commissioner’s representatives or
pay the reasonable expenses for travel and lodging in-
curred by the commissioner or the commissioner’ srepre-
sentativesin order to conduct an examination at an out-of -
state location.

A real estate broker acting as a principal pursuant to Section
10131.1 shall place all funds received from others for the
purchase of real property sales contracts or promissory notes
secured directly or collaterally by liens on real property in a
neutral escrow depository unless delivery of the contract or
note is made simultaneously with the receipt of the purchase
funds.

A real estate sales person who accepts trust funds from others
on behalf of the broker under whom he or sheislicensed shall
immediately deliver thefundsto the broker or, if so directed by
the broker, shall deliver the funds into the custody of the
broker's principal or a neutral escrow depository or shall
deposit the funds into the broker’s trust fund account.

If not otherwise expressly prohibited by this part, areal estate
broker may, at the request of the owner of trust funds or of the
principal sto atransaction or series of transactionsfrom whom
the broker has received trust funds, deposit the funds into an
interest-bearing account in a bank, savings and loan associa-
tion, credit union, or industrial loan company, the accounts of
which are insured by the Federal Deposit Insurance Corpora-
tion, if al of the following requirements are met:

(1) Theaccount isin the name of the broker astrustee for the
designated beneficiary or principal of a transaction or
series of transactions.

(2) All of the funds in the account are covered by insurance
provided by an agency of the United States.

(3) The funds in the account are kept separate, distinct, and
apart from funds belonging to the broker or to any other

person for whom the broker holds funds in trust.

(4) The broker discloses to the person from whom the trust
funds are received, and to a beneficiary whose identity is
knowntothebroker at thetime of establishing theaccount,
the nature of the account, how interest will be calculated
and paid under various circumstances, whether service
charges will be paid to the depository and by whom, and
possi bl enoticerequirementsor penaltiesfor withdrawal of

funds from the account.

(€)

(f)

(9)

(h)

(i)

(5) Interest earned on funds in the account may not inure
directly or indirectly to the benefit of thebroker or aperson
licensed to the broker.

(6) Inanexecutory sale, lease, or loan transactioninwhichthe
broker acceptsfundsin trust to be applied to the purchase,
lease, or loan, the parties to the contract shall have speci-
fied in the contract or by collateral written agreement the
person to whom interest earned on the fundsis to be paid

or credited.

The broker shall have no obligation to place trust fundsinto an
interest-bearing account unlessrequested todo soand unlessall
of the conditionsin subdivision (d) are met, nor, in any event,
if he or she advisesthe party making the request that the funds
will not be placed in an interest-bearing account.

Nothing in subdivision (d) shall preclude the commissioner
from prescribing, by regulation, circumstances in which, and
conditions under which, a real estate broker is authorized to
deposit funds received in trust into an interest-bearing trust
fund account.

The broker shall maintain a separate record of the receipt and
disposition of al funds described in subdivisions (a) and (b),
including any interest earned on the funds.

Upon request of the commissioner, abroker shall furnishtothe
commissioner an authorization for examination of financial
records of those trust fund accounts maintained in afinancial
ingtitution, in accordance with the procedures set forth in
Section 7473 of the Government Code.

As used in this section, “neutral escrow” means an escrow
business conducted by a person licensed under Division 6
(commencing with Section 17000) of the Financial Code or by
aperson described in paragraph (1) or (3) of subdivision (a) of
Section 17006 of that code.

Negotiability of Real Estate Commissions - Notice
Requirement

10147.5.

(@

Any printed or form agreement whichinitially establishes, oris
intendedto establish, or altersthetermsof any agreement which
previously established aright to compensation to be paid to a
real estate licensee for the sale of residential real property
containing not more than four residential units, or for the sale
of amobilehome, shall contain the following statement in not
less than 10-point boldface type immediately preceding any
provision of such agreement relating to compensation of the
licensee:

Notice: Theamount or rate of real estate commissionsisnot fixed

(b)

(©

by law. They are set by each broker individually and may
be negotiable between the seller and broker.

Theamount or rate of compensation shall not be printed in any
such agreement.

Nothing in this section shall affect the validity of atransfer of
titleto real property.
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(d) Asusedinthissection,“altersthetermsof any agreementwhich
previously established a right to compensation” means an
increaseintherate of compensation, or the amount of compen-
sation if initially established as aflat fee, from the agreement
which previously established aright to compensation.

Possession and Inspection of Salesman’s License

10160. The real estate salesman’s license shall remain in the
possession of thelicensed real estatebroker employer until canceled
or until the salesman |eavesthe employ of the broker, and the broker
shall make hislicense and thelicenses of his salesman availablefor
inspection by the commissioner or his designated representative.

Branch Offices

10163. If the applicant for areal estate broker’s license maintains
more than one place of business within the State he shall apply for
and procure an additional license for each branch office so main-
tained by him. Every such application shall state the name of the
person and the location of the place or places of businessfor which
such licenseis desired. The commissioner may determine whether
or not areal estate broker is doing areal estate brokerage business
at or from any particular location which requires him to have a
branch office license.

Grounds for Revocation or Suspension

10176. The commissioner may, upon his own motion, and shall,
upontheverified complaint inwriting of any person, investigatethe
actions of any person engaged in the business or acting in the
capacity of a rea estate licensee within this state, and he may
temporarily suspend or permanently revoke areal estate license at
any timewherethelicensee, whileareal estatelicensee, in perform-
ing or attempting to perform any of the actswithin the scope of this
chapter has been guilty of any of the following:

(8 Making any substantial misrepresentation.

(b) Making any false promises of a character likely to influence,
persuade or induce.

(c) A continued and flagrant course of misrepresentation or mak-
ing of false promises through real estate agents or salesmen.

(d) Acting for more than one party in a transaction without the
knowledge or consent of al parties thereto.

(e) Commingling with his own money or property the money or
other property of otherswhich is received and held by him.

(f) Claiming, demanding, or receiving a fee, compensation or
commission under any exclusive agreement authorizing or
employing alicensee to perform any acts set forth in Section
10131 for compensation or commission where such agreement
doesnot contain adefinite, specified date of final and complete
termination.

(g9) Theclaimingor taking by alicenseeof any secret or undisclosed
amount of compensation, commission or profit or thefailure of
a licensee to revea to the employer of such licensee the full
amount of such licensee’ scompensation, commission or profit
under any agreement authorizing or employing suchlicenseeto

doany actsfor whichalicenseisrequired under thischapter for
compensation or commission prior to or coincident with the
signing of an agreement evidencing the meeting of theminds of
the contracting parties, regardless of the form of such agree-
ment, whether evidenced by documentsin an escrow or by any
other or different procedure.

(h) Theuseby alicensee of any provision allowing thelicensee an
option to purchase in an agreement authorizing or employing
such licenseeto sell, buy, or exchangereal estate or abusiness
opportunity for compensation or commission, except when
such licensee prior to or coincident with election to exercise
such option to purchase reveals in writing to the employer the
full amount of licensee’ s profit and obtainsthe written consent
of the employer approving the amount of such profit.

(i) Any other conduct, whether of the sameor adifferent character
than specifiedinthissection, which constitutesfraud or dishon-
est dealing.

(1) Obtaining the signature of aprospective purchaser to an agree-
ment which provides that such prospective purchaser shall
either transact the purchasing, leasing, renting or exchanging of
a business opportunity property through the broker obtaining
such signature, or pay a compensation to such broker if such
property is purchased, leased, rented or exchanged without the
broker first having obtained the written authorization of the
owner of the property concerned to offer such property for sale,
lease, exchange or rent.

Real Estate Transfer Disclosure Statement
Violations

10176.5.

(8 Thecommissioner may, upon hisor her own motion, and shall
uponreceiving averified complaintinwriting fromany person,
investigate an aleged violation of Article 1.5 (commencing
with Section 1102) of Chapter 2 of Title 4 of Part 4 of Division
2 of the Civil Code by any real estate licensee within this state.
The commissioner may suspend or revoke alicensee’ slicense
if the licensee acting under the license has willfully or repeat-
edly violated any of the provisionsof Article 1.5 (commencing
with Section 1102) of Chapter 2 of Title 4 of Part 4 of Division
2 of the Civil Code.

(b) Notwithstanding any other provision of Article 1.5 (commenc-
ing with Section 1102) of Chapter 2 of Title 4 of Part 4 of
Division 2 of the Civil Code, and in lieu of any other civil
remedy, subdivision (a) of this section is the only remedy
availablefor violations of Section 1102.6b of the Civil Code by
any real estate licensee within this state.
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COMMISSIONER’S REGULATIONS

2725. Broker Supervision.

A broker shall exercisereasonabl e supervision over the activities of
his or her salespersons. Reasonabl e supervision includes, as appro-
priate, the establishment of policies, rules, procedures and systems
to review, oversee, inspect and manage:

(8) Transactionsrequiring areal estate license.

(b) Documentswhich may haveamaterial effect upontherightsor
obligations of a party to the transaction.

(c) Filing, storage and maintenance of such documents.
(d) The handling of trust funds.
(e) Advertising of any service for which alicenseis required.

(f) Familiarizing sal espersonswiththerequirementsof federal and
state laws relating to the prohibition of discrimination.

(g) Regular and consistent reportsof licensed activitiesof salesper-
sons.

Theform and extent of such policies, rules, proceduresand systems
shall take into consideration the number of salespersons employed
and the number and location of branch offices.

A broker shall establish a system for monitoring compliance with
such policies, rules, procedures and systems. A broker may usethe
services of brokers and salespersons to assist in administering the
provisions of this section so long as the broker does not relinquish
overall responsibility for supervision of the acts of salespersons
licensed to the broker.

2726. Broker-Salesman Relationship Agreements.

Every real estate broker shall have awritten agreement with each of
his salesmen, whether licensed as a salesman or asabroker under a
broker-salesman arrangement. The agreement shall be dated and
signed by the partiesand shall cover material aspectsof therelation-
ship between the parties, including supervision of licensed activi-
ties, duties and compensation.

2731. Use of False or Fictitious Name.

(& A broker shall not use afictitious name in the conduct of any
activity for which alicense is required under the Real Estate
Law unless the broker is the holder of a license bearing the
fictitious name.

(b) When engaging in any activity for which alicenseis required
under the Real Estate Law, a salesperson may include a nick-
name on abusiness card, stationary or advertisement if each of
the following conditions are satisfied:

(1) Thesaesperson’sname, asit appearsin therecords of the
Department, is clearly set forth on the business card,
stationary or advertisement.

(2) The salesperson’s employing broker’s name appears on
the business card, stationary or advertising in at least 8-
point type.

(3) Thesaesperson’slicense number appears on the business
card, stationary or advertising in at least 8-point type.

(4) Thenicknameishighlighted on the business card, station-
ary or advertising in quotes to indicate that it is not the
salesperson’s name as it appear in the records of the
Department.

() The Department shall issue alicense required under the Real
Estate Law only in the legal name of the licensee or in the
fictitious business name of a broker who presents evidence of
having complied with the provisions of Sections 17910 and
17917 of the Code.

(d) The commissioner may refuse to issue a license bearing a
fictitious name to a broker if the fictitious name:

(1) Ismisleading or would constitute false advertising.

(2) Impliesapartnership or corporation when apartnership or
corporation does not exist in fact.

(3) Includesthe name of areal estate salesperson.

(4) Congtitutesaviolationof theprovisionsof Sections17910,
17910.5, 17915 or 17917 of the Code.

(5) Isthenameformerly used by alicensee whoselicense has
since been revoked.

2752. Notice of Change of Broker.

Whenever areal estate salesperson enterstheemploy of areal estate
broker, the broker shall notify the commissioner of that fact within
fivedays. Thisnotification shall be given on aform prepared by the
Department and shall be signed by the broker and the sal esperson.
The form of notification shall provide for the furnishing of at least
the following information:

(1) Name and business address of the broker.

(2) Mailing address of the salesperson, if different from the busi-
ness address.

(3) Date when the salesperson entered the employ of the broker.

(4) Certification by the salesperson that he has complied with the
provisions of Section 10161.8(d) of the Business and Profes-
sions Code.

(5) Name and business address of the real estate broker to whom
the salesperson was |l ast licensed and the date of termination of
that relationship.

(6) Certification by the sal espersonthat the predecessor broker has
notice of the termination of the relationship.

As an acceptable alternative to (5) and (6) above, the form may be
utilized by the predecessor broker to give notice of the termination
of the broker/salesperson relationship as required by Section
10161.8(b) of the Business and Professions Code if this notice is
mailed to the commissioner not more than ten days following such
termination.
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2830.1. Interest-Bearing Trust Account

A real estate broker, when acting as agent for afinancial institution
asbeneficiary of aloan, may deposit and maintain fundsfrom or for
the account of an obligor for the future payment of property taxes,
assessmentsor insurancerelating to real property containing only a
one-to-four family residence, in an interest-bearing trust account in
abank or savings and loan association in order to pay interest tothe
obligor in accordance with Section 2954.8 of the Civil Codeif the
following requirements are met:

(8 The account isin the name of the broker as trustee.

(b) All of the funds in the account are covered by insurance
provided by an agency of the federal government.

(c) All of the funds in the account are funds held in trust by the
broker for others.

(d) The broker disclosesto the obligor how interest will be calcu-
lated and paid.

() Nointerest earned onthefundsshall inuredirectly or indirectly
to the benefit of the broker nor to any person licensed to the
broker.

2831. Trust Fund Records To Be Maintained.

(&) Every broker shall keep arecord of all trust funds received,
including uncashed checks held pursuant to instructions of his
or her principal. This record, including records maintained
under an automated data processing system, shall set forth in
chronological sequencethefollowinginformationin columnar
form:

(1) Datetrust funds received.

(2) From whom trust funds received.
(3) Amount received.

(4) With respect to funds deposited in an account, date of said
deposit.

(5) With respect to trust funds previously deposited to an
account, check number and date of related disbursement.

(6) With respect to trust funds not deposited in an account,
identity of other depository and date funds were for-
warded.

(7) Daily balance of said account.

(b) For each bank account which contains trust funds, a record of
all trust funds received and disbursed shall be maintained in
accordance with subdivision (a) or (c).

(c) Maintenanceof journalsof account cash receiptsand disburse-
ments, or similar records, or automated data processing sys-
tems, including computer systems and electronic storage and
manipulation of information and documents, in accordance
with generally accepted accounting principles, shall constitute
compliance with subdivision (a) provided that such journals,
records, or systems contain the elements required by subdivi-
sion (a) and that such elements are maintained in aformat that
will readily enable tracing and reconciliation in accordance
with Section 2831.2.

(d) Nothingin this section shall be construed to permit aviolation
of Section 10145 of the Code.

(e) A brokerisnot required to keep records pursuant to thissection
of checkswhich arewritten by a principal, given to the broker
and made payabl e to third parties for the provision of services,
including but not limited to escrow, credit and appraisal ser-
vices, when thetotal amount of such checksfor any transaction
fromthat principal doesnot exceed $1,000. Upon request of the
Department or the maker of such checks, abroker shall account
for the receipt and distribution of such checks. A broker shall
retain for three years copies of receipts issued or obtained in
connection with the receipt and distribution of such checks.

2831.1. Separate Record for Each Beneficiary or
Transaction.

(8) A broker shall keep a separate record for each beneficiary or
transaction, accountingfor all fundswhich havebeen deposited
tothebroker’ strust bank account andinterest, if any, earned on
the funds on deposit. This record shall include information
sufficient to identify the transaction and the parties to the
transaction. Each record shall set forth in chronological se-
guence the following information in columnar form:

(1) Date of deposit.

(2) Amount of deposit.

(3) Date of each related disbursement.

(4) Check number of each related disbursement.
(5) Amount of each related disbursement.

(6) If applicable, dates and amounts of interest earned and
credited to the account.

(7) Balance after posting transactions on any date.

(b) Maintenance of trust ledgers of separate beneficiariesor trans-
actions, or similar records, or automated data processing sys-
tems, including computer systems and el ectronic storage and
manipulation of information and documents, in accordance
with generally accepted accounting principles will constitute
compliance with subdivision (a), provided that such ledgers,
records, or systems contain the elements required by subdivi-
sion (a) and that such elements are maintained in aformat that
will readily enable tracing and reconciliation in accordance
with Section 2831.2.

2831.2 Trust Account Reconciliation

The balance of all separate beneficiary or transaction records
maintained pursuant to the provisions of Section 2831.1 must be
reconciled with therecord of all trust funds received and disbursed
required by Section 2831, at least once a month, except in those
monthswhen the bank account did not have any activities. A record
of the reconciliation must be maintained, and it must identify the
bank account name and number, the date of the reconciliation, the
account number or name of the principals or beneficiaries or
transactions, and thetrust fund liabilities of the broker to each of the
principals, beneficiaries or transactions.




RE 540

Page 10 of 10

2832. Trust Fund Handling.

(8 Compliance with Section 10145 of the Code requires that the
broker placefunds accepted on behalf of another into the hands
of the owner of the funds, into a neutral escrow depository or
into a trust fund account in the name of the broker, or in a
fictitious name if the broker is the holder of alicense bearing
such fictitious name, as trustee at a bank or other financia
institution not later than three business days following receipt
of the funds by the broker or by the broker’s sal esperson.

(b) Except as expressly provided by subdivision (d) of Section
10145 of the Codeor by aregulationinthisarticle, the account
into which thetrust fundsare deposited shall not beaninterest-
bearing account for which prior written notice can by law or
regulation berequired by thefinancial institution asacondition
to the withdrawal of funds.

(c) A check received fromthe offeror may be held uncashed by the
broker until acceptance of the offer if

(1) thecheck by itstermsisnot negotiable by the broker or if
the offeror has given written instructions that the check
shall not be deposited nor cashed until acceptance of the
offer and

(2) the offeree is informed that the check is being so held
before or at the time the offer is presented for acceptance.

(d) Inthese circumstances if the offeror’s check was held by the
broker in accordance with subdivision (c) until acceptance of
the offer, the check shall be placed into a neutral escrow
depository or the trust fund account, or into the hands of the
offeree if offeror and offeree expressly so provide in writing,
not later than three business days following acceptance of the
offer unless the broker receives written authorization from the
offeree to continue to hold the check.

(e) Notwithstanding the provisions of subdivisions (a) and (d), a
real estate broker who is not licensed under the Escrow Law
(Section 17000, et seq., of the Financial Code) when acting in
the capacity of an escrow holder in areal estate purchase and
sale, exchange or loan transaction in which the broker is
performing actsfor which areal estate licenseisrequired shall
place al funds accepted on behalf of another into the hands of
the owner of the funds, into aneutral escrow depository or into
atrust fund account in the name of the broker, or in afictitious
name if the broker is the holder of a license bearing such
fictitiousname, astrusteeat abank or other financial institution
not later than the next business day following receipt of the
funds by the broker or by the broker’ s sal esperson.

2834. Trust Account Withdrawals.

(8 Withdrawals may be made from a trust fund account of an
individual broker only upon the signature of the broker or one
or more of the following persons if specifically authorized in
writing by the broker:

(1) asalesperson licensed to the broker.

(2) apersonlicensed asabroker who hasenteredinto awritten
agreement pursuant to Section 2726 with the broker.

(3) an unlicensed employee of the broker with fidelity bond
coverageat | east equal to the maximum amount of thetrust
funds to which the employee has access at any time.

(b) Withdrawals may be made from the trust fund account of a
corporate broker only upon the signature of:

(1) anofficerthroughwhomthecorporationislicensed pursu-
ant to Section 10158 or 10211 of the Code; or

(2) one of the persons enumerated in paragraph (1), (2) or (3)
of subdivision (a) above, provided that specific authoriza-
tion in writing is given by the officer through whom the
corporationislicensed and that the officer isan authorized
signatory of the trust fund account.

() Anarrangement under which aperson enumeratedin paragraph
(2), (2) or (3) of subdivision (a) above is authorized to make
withdrawals from a trust fund account of a broker shall not
relieve anindividual broker, nor the broker-officer of acorpo-
ratebroker licensee, from responsibility or liability asprovided
by law in handling trust funds in the broker’ s custody.

2905. Pest Control Documentation.

Inareal estate transaction subject to the provisions of Section 1099
of the Civil Code, thereal estate broker acting asagent for the seller
in the transaction shall effect delivery of the inspection report,
certification and the notice of work completed, if any, to the
transferee in accordance with said section.

If morethan one real estate broker licensee is acting as an agent of
the transferor in the transaction, the broker who has obtained the
offer made by the transferee shall effect delivery of the required
documents to the transferee unless the transferor has given written
directionstoanother real estate broker licensee acting asagent of the
transferor in the transaction to effect delivery.

If the agent cannot obtain the required documents to deliver to the
transferee and does not have written assurance from the transferee
that all of said documents have been received, the agent shall advise
the transferee in writing of the transferee’s rights under Section
1099.

The broker shall maintain a record of the action taken to effect
compliance with this regulation in accordance with Section 10148
of the Business and Professions Code.




